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Clemens r. Ofr-wr- a. that the iimUni n which a finsil
judgment i:- - lwM?d iu oue uit will Im? IniuUns: iu Another suit
for a differeut jmrpon? as against oue not a party or in privity
with party to tle rirt suit. On iW contrary in the Duchess
of Kingston' Ts Uh Court expressly tahl. "tliat a ontonco
of the Spiritual Court against a marriage in a suit of jjdtation
of marriage is mt conclusive evidence, io as to etop the Counsel
of Uh Crown trout proving the marriage in an imlictmont for
polysjuqY. whI among the reans aigueU for thi conclusion
we rind, "arst. because the parties are not the Mime:" ami after
enumerating various cases in which sentences of the Ecclesiasti-
cal Courts had been received as evidence iu other suits, the
Court said, "hut in all these cases, the parties to the suits, or at
least the parties against whom the evidence was received, were
parties to the sentence and had acquiesced under it : or claimed
under thcte who were parties and had acquiesced." The cele-hrate- d

tftcta also in that case relating to the eifect of judgment?
ia general, one of which is quoted in Keahi v. Bishop, aro
expressly confined to cases "between the same parties."

But it is argued tliat whatever the actual decision in Keahi
e. Bishop, it has generallv been recorded bv this Court as
holding that a probate decree of final distribution is conclusive
oa a question of inheritance: and that the dissenting opiuion ,
ia that ease presents the same objections tliat are now urged
against the esfect of such a decree upon the title to the real
estate. To what extent the Court or its members have regarded
the decision in question in the manner referred to, we cannot
say. It is quite likely that that decision has been thus mis-

understood to some extent by both bench and bar, but such
misunderstanding we believe has never been acted upon by the
Court and should not be allowed to outweigh established prin-
ciples. As to the objections of the dissenting Justice (the present
Chief Justice) in that ease, the question of uou-identi- ty of
parties upou which the present case depends was not raised
and could not have been raised because in that case the parties
were the same. The ground of difference between the majority
and minority of the Court was the question of the jurisdiction
of the probate court to detenuiue a question of relatiouslup or
heirship so as to affect the real estate. The majority of the
Court may have erred on this point (see 1 Van Fleet, Form.
Adj.. 2$. 29, 6T. 74-7- 6) but. assuming that they did not, or,
if thev did. that we are now bound bv the decision, still it
does not affect the present case which depends on the question
of parties. "Whether the probate court which made the decree
now involved had jurisdiction to determine the question of
heirship in a proceeding instituted for that purpose, we need not
decide. The proceeding was not in fact instituted for that pur-
pose. See. 37 of Chap. 57 of the Laws of 1S92 wluch confers
upon Circuit Judges jurisdiction among other things "to deter-

mine the heirs at law of deceased persons and to decree the
distribution of intestate estate?' mav go to this extent, but,
if so. the proceeding should be instituted directly for the pur-
pose. It appears in the present case that the probate court
made a decree declaring who the heirs at law of the decedent
were as well as distributing the personal estate, but even if it
had jurisdiction at that time to entertain such a matter it did
not have it in that particular case because there was no petition
or notice to that effect. KaiUamt r. Lumai, 5 Haw. 50S.

It is true that under our statutes the same persons are dis-

tributees of personal estate and heirs of real estate and that
therefore claimants of the real estate might in the capacity of
claimants of the personal estate appear in the probate court
and contest the same question of descent or pedigree. But
they are nor obliged to do so. As shown above they may-wak-

default and thereby waive all rights to the estate which
is made the subject of the suit the personal estate and
he bound as to that estate upon all questions involved, and yet
not thereby waive their right to the estate which is not made
the subject of the suit the real estate. Parties who sue cannot
chum more than they ask. See on the subject of identity
of statutes, llorin r. St. P., if. if J. Ry. Co.. 33 Minn. 179.

In the second plea that of a sale in partition proceedings
the defendant seeks to charge the plaintiff with an estoppel,
not an estoppel of record on the ground that his grantors were
parties to the partition proceedings or had constructive notice
thereof by publication, but an estoppel in pais on the ground
that they "stood by" with knowledge of the facts. But since
the plaintiff in his replication denies that his grantors had such
knowledge, it is admitted that the demurrer thereto cannot be
sustained, in other words, that the'second plea is unavailable
st this stage of the case.

Under the third plea it is contended that a conveyance by
a disseisee to a third party is void as to the disseisor by '"'the
common law of England," whkh, "as ascertained by English
and American decisions."' is, by Sec. 5, Ch. LYTI, Laws of 1S92,
"declared to be the common law of the Hawaiian Islands in
all cases, except as otherwise expressly provided by the Hawai-
ian Constitution or laws, or fixed by Hawaiian judicial prece-
dent, or established by Hawaiian national usage, provided how-
ever, that no person shall be subject to criminal proceedings
exeejK as provided by the Hawaiian laws."

It is as at least questionable whether such is the common law
cas ascertained by English and American decisions," notwith-

standing the statements of many standard authors to the con-arar- v.

As for English decisions we know of none upon this snbject
prior to the Pretended Title Act. 32 Hen. TTTT c. 9. All sub-
sequent decisions have been based upon that Act- - The chief
ground for supposing this to have been the common law pre-
viously is a remark in Partridge r. Strange, reported in Plow-de- n,

that that Act did not alter the common law except as to
die penalty. But there had previously, from the time of Ed-
ward L, been many statutes passed upon the subjects of cham-
perty and maintenance, and it is impossible to say how much
die earlier decisions were affected by those statutes. "We are
at least without ny definite knowledge of the law upon this
subject as an intelligible system established by judicial decisions
prior to the Pretended Title Act. The principal object in the
enactment of those statutes seems to have been to prevent
powerful lords from purchasing pretended titles for the purpose
of harassing each other and more particularly for the purpose
of oppressing: and taking advantage of the common people by
the exercise of the unfair influence of their wealth and position
upon a weak or corrupt judiciary. But as the occasion for
those statutes passed away with the changing conditions under
which purchases came to be made more for purposes of trade
and commerce than oppression, the Courts grew less and less
inclined to favor the rule and adhered to it only so far as
obliged to do so by statute, and finally 'the statute itself was
repealed in so far as it bears upon the present case. Jenkins
v. Jones, LPu9Q.B.D. 12S.

Turning now to America, we find this subject covered by
local statute in many states in the majority of which convey-
ances are expressly permitted notwithstanding adverse posses-
sion. Samson. Am. St. Law, Sec 1401. In the majority of

UA.WA1IAX UAZETTE. FKIPVY. orfOHKK 2, 1S9G. SPMt-WEKKL-

the other states in which the question has arisen, the judicial
decision- - are the suite a. Among the courts generally re-
ferred to and which aro referred toby defendant's counsel in
this case as holding such conveyances void by the common law
are those of Massachusetts and Xew York. But in the former
state the court appears to have so hold not so much by the
common law of England as by the common law of Massachusetts
which included the statute law of England at the time of the
"Protended Title Act." Somes v.'Skinner, 3 Pick. 52;
lirinley r. Whiting, 5 Pick. 34$; Barry r. Adtwut. 3 Allou
494. And, in 2s"ew York wo find the decisions based upon a
local statute passed, as the court said. at an early day' out of
''deference for English legislation.' This statuto was aftor-ward- s

for the most part abrogated. And the court said that "in
this country, and especially iu this state, the whole law of
maintenance, except so far as it is embodied in our statutes
has been repeatedly regarded by the courts as inapplicable to
the present condition of society, and substantially obsolete," and
that "even in England, tho law of maintenance has fallen in
a measure, into desuetude." Sedgwick r. Stanton, 14 X. Y.
2S9. Maine is another state in which tho old rule was deemed
law but onlv. as the court said, because it "was recognized by
the Supreme Court of Massachusetts before the separation of
this State from that Commonwealth." The old law was how-

ever altered by statute and in reply to the argument of counsel
for a strict construction of the statute the court after showing
the inapplicability of the old law to the present state of social
equality, freedom of trade and fair administration of justice,
said that it would uot "thwart the purposes of beneficent legisla-
tion, by substituting therefor doctrines which had their origin
iu a semi-barbaro- age, and which have long sineo fallen into
disrepute with the occasion which elicited them." Uovey v.

Ilobson, 51 Me. G2. Some Courts, it is true, adhere to the old
rule more distinctly on the ground that it is the common law
of England. Fife v. Doe, 1 Blf. 127; Martin v. Clark, S B.
I. 3S9; Gruber v. Baker, 20 New 453. But the weight of
authority seems to be to the effect that, if this ever were the
common law, it is now obsolete as such and has no existence at
the present time apart from statute. Sehomp i Schcnck, 40
X. J. L. 195; Mathewson v. Fiteh, 22 Cal. SG; Bentinek v.
Franklin, 3S Tex. 45S: Wright v. Meek. 3 Gr. (Ia) 472; Hall
v. Ashby, 9 Oh. 9G: Broicn r. Eigne, 21 Or. 2G0; Richardson
r. Rowland. 40 Conn. 565; Roberts v. Cooper, 20 How. (U. S.)
4G7; Crane c. Recder, 21 Mich. 25: Hadduek v. Wilmarth.
5 X. H. 1S1.

We are further of the opinion that the doctrine contended
for, if common law. is within the exception of the statute, "as
otherwise fixed by Hawaiian judicial precedent, or established
by Hawaiian national usage." See Danforth v. Strecta; 2S
Yt. 49 G. The principal grounds upon which the rule is said
to rest are champerty, necessity for livery of seisin, and inalien-
ability of a chose in action. Champerty is not a criminal
offense here as it was by the common law or early English stat-
utes. The rule is not adapted to the conditions of equality,
freedom of trade and fair administration of justice that have
long prevailed here. The common law as such was not in force
here until January 1, 1S93. Livery of seisin has never been
required here. Kapaukea r. Lawrence, 4 Haw. 674; Rose v.
Smith, 5 Haw. 377; Keamalu v. Lxthau, 7 Haw. 324. The
ground of of a chose in action as a support to
this rule was disposed of in Estate of Ecaliiahonui, 9 Haw. 6.
Conveyances by disseisees have frequently been the basis of
litigation here without their validity being questioned. See,
for instances, Aylett t;. Eeawcaniahi, S Haw. 320; Eela v.
Pahuilima, 5 Haw.- - 525; Rose v. Smith, lb. 377; Acii v.
Kauwa, lb. 29S. In the two cases in which alone, so far as
we know, the validity of such conveyances has been questioned-th- e

conveyances have been sustained, although in one of the
cases, Kapaukea r. Lawrence, 4 Haw. 674, noreasons are given
and in the other case, Estate of Kcaliiahonui, 9 Haw. 6, the
reasoning bears only upqn the question of of
a chose in action. See also Hairique v. Paris, 10 Haw. .

"We are therefore of the opinion that the demurrer and pleas
are insufficient and the case is remandedUo the Circuit Court
of the First Circuit for such further proceedings as may be
proper.

Kinney if Ballon and W. R. Castle for plaintiff.
A. S. Hart well and Thurston if Stanley for defendant.
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HARNESS AND

SAIODLESETC.

Complete Line constantly in stock consisting of
t and Double Harness, Plantation Team Harness,
Harness, Whips, Bridles, Robes, Blankets,

; and Carnage Trimmings.

E ENGLISH Md

MEXICAN SADDLES
A Specialty. (Made 10 Order.)

Our Goods have acquired a reputation all over the
Islands. Nothing but the best material is put into
them, and only experienced and competent workmen
are employed in the manufacture of our wares.

S Orders by Mail or Telephone
Promptly and Faithfully Attended to.

RICHARDS & SCHOEN, H,L
HAWAII.

ROBERT CATTON.
ENGINEER.

Importer of Sugar Machinery
Steam Ploughs, Rails and Rolling Stock,

Cast and Wrought Iron Piping,
Coffee and Rice Machinery.

Disintegrators, "Victoria" Cream Separators.

OFFICE AND WAREHOUSE Queen Street. HoBolnlo.

COLDS, COUGHS,

INFLUENZA,

SORE THROAT

Ayer's Cherry Pectoral

"'I

ive us

ill relieve tho most dis-

tressing courIi, snotlio
the intlauu.it membrane,
loosen tho jihli'tjm, and
imiute refreshing s1eej

For the curt- - ot Cruttn,
Whooping Cough, Soro
Throat, ami all tho pul-

monary troubles to which
the MUtng aro so liable.

there Is no other remedy so effect- -

AVER'S
Cherry Pectoral

A Record of nenrlv 60 years

Gold Medals at the World's Chlel Expositions.

3-- The name. Ayrr's Clirrrj- - l'ectorni,
N prominent nit the wmmwr mil is blowr
In the glass of each buttle. Take no cheap
Imitation.

AoKtrrs for Hawaiian Islands:

HOLLISTER DRUG COMPANY

Limited.

liiolio
ni

KIM STREET.

Choicest Meats
From Finest Herds.

S. J. IMilf.
Families and Shipping Supplied

ON SHORT NOTICE

AT THE

Lowest Market Prices

All Moats delivered from this market
nro Thoroushly Chilled Immedlatoly
nfter killing by means of a

Patent Dry Air ItefrlRerntor.
Meat so treated retains all Its Julcj
properties and ! guaranteed to keep
longer after delivery than froshl-kllle- d

meat.

DK. J. ins Mie
CHL0R0DYNE.

Orljiflil ta4 Oily Gelae.
QOUO.HS.

QOLDB.
STHMA.

gRONCHITIS

Dr. J. Collis Browne's Chlorodyne.
SIR W. PAGE WOOD

stated publicly in court that Dr. J. COLLI
BROWNE was undoubtedly the INVEN
TOR of CHLORODYNE, that th whoU
story of the defendant Freeman was de-
liberately untrue, and he regretted to riy It
had been sworn to. St The Timet, July
13, 1864.

Dr. J. Collii Browne's Chlorodynt
is a liquid medicine which assuages PAIN
of EVERY KIND, affords a calm, refresh
ine sleep WITHOUT HEADACHE, and
INVIGORATES the nervous system when
exhausted. Is the Oreat Specific for
Cholera, Dysentry, Diarrhoea.

The General Board of Hsalth. London,
report that It ACTS as a CHARM, ow
dose generally sufficient

Dr. Gibbon, Army Medical Staff, Cal
cutta, states: "Two 'doses completeh
cured me of diarrhoea."
Dr. J. Collis Browne's Chlorodynr

Is the TRUE PALLIATIVE In
Neuralgia, flout, Cancer,

Toothache, Rheumatism
Dr. J. Collis Browne's Chlorodynt

Rapidly cuts short all attacks of
Epilepsy, Spasms, Colic,

Palpitation, Hysteria.
Important CautionThe Immenn

Sale of this Remedy has given Tlse to man?
unscrupulous imitations.

N. B. Every Bottle of Genuine Chlorr.
dyne bears on the Government Stamp e

of the inventor, Dr. J. CollL
Browne. Sold In bottles ts. ijd., 2s. ot
end as. 6d., by all chemists.

Sole Manufacturer,
J. T. DAVENPORT,

33 Great Russell St London, "W. C.

The Daily AdrertiBer, 75 cente
a rnnnrn. Delivered by carrier.

NO-TO-B- AC

INSURANCE

TlMH.DaYies&Co.,Ld
' AGENTS FOR

FIRE, LIFE and MARINE

INSURANCE.

Northern Assurance Ci
Of London for FIRE & LIFE.

Established 1836.

Accumulated Funds, 3.97S.0M.

BRITISH AND FOREIGN

MARINE INSURANCE CO., Li,
Of Liverpool for MARINE.

Capital - - 1,000,000.

I
Reduction of Rates.

i Immediate Payment of Claims.

11.yBinw.jpfi.
lliii-EiBi- i je mum Co.

The undersigned having been appointed
agntt of the ibove company are prepared
to insure nks .iipjinsi lire on oiuwu am.
Oriole dumuiiid.hiu VII ; w.im..
dtse stored therein on the most faorab!et
terms. Foiparticilarsapplvat the offlat
of F. A. SCHAEI bR & LU., Agents.

f

General Usurance Coraeany for St&. Fiver as
LinJ Transport of Dresie.

Having established an agetwv at Hono-

lulu and the Hawaiian Islands the under--j

signed General Agents are authorized toj
take risks against the dangers of the sad
at the most reasonable rates and on thef
most favorable terms.

F. A. SCHAEFER & CO.,
Agents fo i he Hawaiian Islands.

w

OF BERLIN.

Ml Gtf m cum
OF BERLIN.

The above Insurance Companies have
established a General Agency here, and the
undersigned, General Agents, are author-
ized to take risks against the dangers of
the seas at the most reasonable rates and
on the most favorable terms.

F. A. SCHAEFER & CO., Gnl. Agts.

0.
0

OF HAMBURG.
Capital of the company and re-

serve, reichsmarks
Capital their reinsurance com

panies ....
Total reichsmarks

6,000,000

101,650,004
. 1

107,650,00a

OF HAMBURG.
Capital of the company and re-

serve, reichsmarks - - 8,830,0a.
(Capital their reinsurance com

panies .... 35,ooo,

notal reichsmarks 43,830,

r

00

,009

The undersigned, General Agents of thd
above two companies for the Hawaiian
Islands, are prepared to insure Buiklingsj
Furniture, Merchandise and Produce, Ma
.hinery. etc, also Sugar and Rice Mills.
.md Vessels in the harbor, against loss 01J

lamage by fire on the most favorable terms.
H. HACKFELD & CO.

CASTLE & COOKE, Ld.,

Life and Fire

Insurance Ag'ts.
AGENTS FOR

New England Mutual

UfE HIKE COM
Of Boston.

Of Hartford.

Mi

NORTH BRITISH
-- - ANO

lEB INSURANCE

Total Funds at 31st December. 1S95.
12,433,131.

1-- Authorized C&U3M0JX) d
Subscribed . gWaQw)
Paid up Capital fcV MX 0 O

2 Flrfe Fundi - 2nol6 9
3 Life and Annuity Fandt j.llinil 5

The accumulated Funda of the Fire
and Life Departments are free from, lia-
bility in respect of each other.

ED. HOFFSCHLAEGER & CO.
AgenU for the Hawaiian Iilandj

GUARANTEED
TOBACCO

HABIT
tmna

lara. unv ffainmnnnRfiain tnir-t- t.falla to cuke tbe weak impotent man atrorw. rlroroua and maaaetle. Jnattrratnr. Ycm lh.
Chicago

SOLD AND BY HOLLISTER DRUG CO.

1 flL

cure m
OrerLSnXt0bozeitoM.aaU100enrea ItieoirertadextrortbadaafrarartAhanmlnan.

GUARANTEED

ci Huaraatccu oj ursezuia rrtTJifi Awir written kha . .,
, or Xew York.

Daily Advertiser. 75 Cents.


